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5731^01 

(4ft *R WKT, July I, 1*7*. is amended at *s 

I73U01 JaxWlctkMi. 

Cm) Appo******* **$*«* to <»w»«- 
pawn. (1) In order to ****^,*£? ap- 
pointee's Qualification* and suitability 
for employment in the competitive 
senrtce, every appointonant to a por- 
tion In the <ampettttw aernce is sub- 
Ject to investigation by OPM. except: 

(II) Demotion; 

umBeasstenment; 

(M Conversion from eareer-conai- 
tkmal to career tenure; . . 

(v) Appointment, or conversion to ft* 1 
appointment, made by an agency «>f an 
employee of that agency who has been 
serving continuously with that agency 
for at least one year in one or more 
positions in the competitive service 
under an appointment subject to in- 
vestigation; and 

(vl> Transfer, provided the one-year, 
subject-to-invectlsation period applied 
to the previous appointment has ex- 
pired. 

(2> Appointments are subject to in- 
vestigation to continue OFkC's jurisdic- 
tion to investigate the qualifications 
and suitability of an applicant aiter 
appointment and to authorise OPM to 
require removal when It finds the ap- 
pointee Is disqualified for Federal em- 
ployment The subject-to^vestigatiou 
condition may not be construed as re- 
quiring an employee to serve a new 
probationary or trial period or as ex* 
tending the probationary or trial 
period of an employee. 

Cb) Duration of condition. The sub- 
jectrto-investigation condition expires 
automatically at the end of 1 year 
after the effective date of appoints 
ment» except in a case Involving inten- 
tional false statement or deception or 
fraud in examination or appointment. 

rw PR 19413, s*Dt. i, 196a. a* amended at 
49 FR 1870, Jan. 16, 19S41 

tnum Actio** by OPM and otter •**»- 



(a) For a period of 1 year after the 
effective date of an appointment sub- 
ject to investigation under I 731.301. 
OnC may instruct an agency to 
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remove ah appointee when it __ 
that the appointee is no* qualified 
is unsuitable for any of the 
cited in 1 UIJQJb 

<b> Thereafter, OPM may **|ti_ 
the removal- td an -employee on tfeel 
totals of either intentional falae state-j 
ment or deception or fraud Jn eatani^ 
nation or appointment; or refusal to? 
furnish testimony. < 

(c) An action to remove an appointee 
or employee taken pursuant to an in- 
struction by OPM is not subject to 1 
Part 753 of this chapter- Part 751 of 1 
this chapter applies wnen removal or 
other disciplinary, action, covered by 
that part is initiated by an agency. 

(d) When the Office instructs an 
agency to remove an appointee under 
this part it shall notlly the agency and 
the appointee of its decision in writ- 
ing, giving reasons for ttie decision, 
and informing the agency and the ap- 
pointee of the right to appeal to the 
Merit Systems Protection Board under 
the provisions of the Board's regula- 
tions. The Office shall comply with 
the provisions of $ 1201.21 of this title. 

<e) Before OFM shall take a final 
suitability disqualification action 
against an applicant,, eligible, appoint- 
ee, or employee under this Part, the 
person against whom the action is pro- 
posed shall be given notice of the pro- 
posed action, an opportunity to 
answer, notice of the final decision of 
the actkm. and notice of rights of 
f if an y, all in y corrf^rtoe with^ 
v **> Fafr~754. BeJore any agency 
having delegated authority from OPM 
under this Part takes a final suitabil- 
ity disqualification action against any ■ 
person under this Part, the agency] 
shan give such person the same no-/ 
tlces and opportunities that OP1" 
would be required to give in such 
case under & CFR Part 754. 

(5 Ola T70lT*t **£T 
CSS FR «W0, Sept. s, 1S74, a* amended at 
40 PR 28048, July J, WS; 44 FR 4SS&4, Aur 
21, ISTv; 49 Ftt 1870, Jan. 1«. 1W4; 49 FR 
5601, Feb. K 19*41 

$7313*3 Debarmeat 

When a person Is disqualified for 
any reason named in f 731.203, OFM, 

in Its discretion, may deny that person 
examination for and appointment to a 
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ySepCl lass, a* »n 
_*tfurys. msj 
^tfu?.-* ■"-'• ■- " 
riV- ApfM«l to rh« 
Protection Bo 01 

v (*JU*fct lo appaaL 

^ applicant or eligible 
^Ifrom examinatto] 
r! by the Of Hce 
unamed in 1731.302 ir>a 
Vffljtoh* MerltSystems Protect ^ 
■. ^BJflttftT ttie Board's regulations 
w&yip) An appointee wno is dis< 
'$mmf&t&ce for any reason n 
■^jt|Sal'/Ss>i , '-or his or her tn. 
agency may appeal to the Bom 
. ftferBoard's regulations. 
;U<1) An appointee who appe 
moral /-directed by OPM shal 
Jfcoe agency of his appeal pno 
eif active date of the action. 
■Sf&) When OPM has instrut 
.'^umcy to remove an appoin 
^either the agency or the appoi 
peals, the agency shall suspern 
pointee effective the day folio 1 
date on which the removal ww 
been effected pending adjudir 
the appeal unless the agency d 
retain the appointee in an art 
status for that period, in whit 
the agency shall so notify the 
ee. Part 752 of this chapter ■ 
apply to the suspension, 

C5U.S,C,770t.etfte<|,> 
(39 FR 32541, Sept. 9. 1974, as an 
40 FR 23048. July 3, 1975; 44 FR 4i 
31. 1879] 

SubpoH E— Reemployment El 

1731.501 Reemployment eligibilt- 
tabi former Federal eraplojrr: 

(a) Request for suitability 
nation. When an employee 1 
removed by an agency on 
(other than security or loyaitj 
resigned on learning i>n- 
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(i) Designated High Risk under para- 
graph (a) of this section, or 

(ii) That is a law enforcement or pub- 
lic safety position designatedSModerate 
Risk under paragraph (a) of this sec- 
tion, shall be subject to a periodic 
reinvestigation of a scope established 
by OPM 5 years after placement, and at 
least once each succeeding 5 years. 

(2) Periodic reinvestigations required 
by paragraph (c)(1) of this section may 
be adjudicated by the employing agen- 
cy according to the procedures in this 
part, if applicable . 

731*303 Actions by OPM and other 
agencies. 

(a) For a period of one year after the 
effective date of an appointment sub- 
ject to investigation under §731,301, 
OPM may instruct an agency to re- 
move an appointee when it finds that 
the appointee is unsuitable for any of 
the reasohs cited in §731*202. 

(b) Thereafter, OPM may require the 
removal of an employee on the basis of 
either intentional false statement or 
deception or fraud iii examination or 
appointment; or refusal to furnish tes- 
timony; or statutory or regulatory bar, 

(c) An action to remove an appointee 
or employee taken pursuant to an in- 
struction by OPM is not an action 
under part 752, or §§315.804 through 
315.806 of part 315, of this chapter. 

(d) When OPM instructs an agency to 
remove an appointee or employee 
under this part it shall notify the agen- 
cy and the appointee or employee of its 
decisis 



(e)Before OPM, or any agency having 
delegated authority from OPM under 
this part, shall take a final suitability 
action against an applicant, eligible, 
appointee, or employee under this part, 
the person against whom the action is 
proposed shall be given notice of the 
proposed action (including the avail- 
ability for review, upon request, of the 
materials relied upon), an opportunity 
to answer, notice of the final decision 
on the action, and notice of rights of 
appeal, if any, all in accordance with 
this part. „ 

§731.304 Debarment 

(a) When OPM finds a person unsuit- 
able for any reason named in §731.202, 
OPM, in its discretion, may deny that 



person examination for and appoint- 
ment to a competitive position for a 
period of not more than 3 years from 
the date of determination of 
unsuitability, 

(b)t>n expiration of a period of debar- 
ment, a person who has, been debarred 
may not be appointed to any position 
in the competitive service until OPM 
has redetermined that person's suit- 
ability for appointment. 

Subpart p^Suttabiiity Actions 

§731,401 Scope. 

(a) Cqverage. This subpart sets forth 
the procedures to be followed when 
OPM, eating under authority of this 
part, proposes to take or to instruct an 
agdncy to take, a final suitability in- 
eligibility action, including removal, 
gainst an appUc^ 
ppiiitment in, or an kppointee or em- 
ployee in; ithe competitive service. This 
subpart does not apply n tb an action 
tikeh by an agency to v^i# OPM lias 
delegated authority under §731.103. 

(b); Defmtti&ti. In this subpart, days 
riieatis calendar days. 

§731.402 Notice of proposed action. 

(a) OPM shall not^ the applicant, 
eligible, appointee, or empibyee (here- 
inafter; the "'respondent*!) in writing of 
the proposed acti^^ 

against the respondent. The notice 
shall state the f e^sohs, specifically and 
in detail; fbr the proposed action. The 
notice shall also state that the re- 
spondent has the right to answer this 
nbticeiii writing. If the respdndeht^is 
ah employee the notice shall farther 
state that the employee may also make 
an oral answer, as specified in 
§ 731.403(a). The notice shall further in- 
form the respondent of the time limits 
for answer as well as the address to 
which such answer should be made. 

(b) OPM shall send! a copy of this no- 
tice to the agency, if any, that is in- 
volved; The notice shall be served upon 
the respondent by being mailed to the 
respondent's last known residence or 
duty station no less than 30 days prior 
to the effective date of the proposed 
adverse action/ If the respondent is em- 
ployed in the competitive service on 
the date the notice is served, the re- 
spondent shall be entitled to be re- 
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Mentally ill lose rights more 



When I was going to college, a 
psychology teacher described a 
research project carried out by a 
professor at a school that includ- 
ed medical facilities. The stu- 
dents in his class were instructed 
to go to the emergency unit of the 
teaching 
hospital 
and report 
to the in- 
tern on du- 
ty that they 
"heard the 
word boom" 
when no 

^^^^^^^^^— one was 
^^^^^^^^^^ m around. The 

students went individually, on 
different days. 

None of the students were 
mentally ill, yet all were admitted 
to the psychiatric unit of the hos- 
pital for an evaluation and given 
medications. (Each student found 



Opening 
doors 

MONA 

HUGHES 



his or her own way to avoid tak- 
ing them.) During their time in 
the psychiatric unit they each 
took notes about their experience 
and what was happening. In ev- 
ery case the case file on the "pa- 
tient/student" described "obses- 
sive note-taking" behaviors. 

At the end of the semester, the 
professor reported his research to 
the board of directors of the 
teaching hospital. He stated that , 
in every case, the students were 
inappropriately admitted to the 
psychiatric unit and medicated. 
He also stated that he planned to 
do the research project again, but 
would not say when it would hap- 
pen. 

The result of the research was 
a considerable drop in admissions 
to the psychiatric unit. The misdi- 
agnosis of these students does 
make you think about the possi- 
bility of others who may have 



Whom to contact 



National Council on Disability 

1331 F St. NW, Suite 1050 
Washington, D.C. 20004 

202-272-2004 voice, 202-272- 
2074 TTY 202-272-2022 fax. 

http://www.ncd.gov/ 
newsroom/publications/ 
privileges.html 



been misdiagnosed, labeled and 
stigmatized by a system that may 
be too quick to rush to judgment 
about mental or emotional disor- 
ders that are in reality situational 
problems. 

I interviewed one woman who 
spent years in the mental health 
system when she was diagnosed 
with clinical depression after her 
first child was stillborn. No one 



thanothers with disabilities 



seemed to recognize that she real- 
ly did have a reason to feel de- 
pressed and needed emotional 
support, rather then heavy medi- 
cation and hospitalization to cope 
with the situation. 

That doesn't mean there are 
not times when "postpartum 
blues," a condition that happens 
to some women after childbirth, 
requires medical intervention. 
But not every case of deep de- 
pression, particularly after, the 
loss of a child, is a mental disor- 

Cr in January of this year, the Na- 
tional Council on Disability 
(NCD) an independent federal 
agency mandated to make recom- 
mendations to the president and 
Congress on disability issues, 
, sent a report titled Privileges to 
Rights: People Labeled with Psy- 
chiatric Disabilities Speak for 
Themselves. The report is based 



on the testimony of people with 
psychiatric disabilities at an NCD 
hearing in 1998. 

Basically this report stated 
that people with psychiatric dis- 
abilities are routinely deprived ot 
their rights in a way no other dis- 
ability group has been. 

NCD requested the primary 
participants in this hearing give 
their own thoughts about the 
system. Those diagnosed with 
psychiatric disabilities testified 
passionately and eloquently 
about the mistreatment they had 
experienced or witnessed, and 
gave their proposals for viable 

The testimony graphically de- 
scribed how people with psychiat- 
ric disabilities have been beaten 
raped, shocked, overmedicated 
(often against their will), isolated, 
incarcerated, restricted, deprived 
of food and bathroom privileges, 



and physically and psychological- 
ly abused in the very institutions 
that are supposed to be helping 
them, and in their own communi- 
ties. , 

Their testimonies pointed to 
the inescapable fact that people 
with psychiatric disabilities are 
systematically and routinely de- 
prived of their rights, and treated 
as less than full citizens or full 
human beings. 

These are our brothers and sis- 
ters living with a disability. We 
should not close our eyes to their 
needs. We should find ways to 
learn to live with and help each 
other. . x 

I can't help but wonder what a 
research project would look like 
that was aimed at the way the 
physically disabled are treated in 
hospitals, nursing homes and oth- 
er facilities. We might find the 
similarities 4 are too close. 
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DENIAL OF REQUEST TO RECONSIDER 
INTRODUCTION 

On October 14 1997, the Department of Justice (hereinafter referred to 

Co^is"ion',EEOCrtf a rSqU r t0 thS E<3Ual ^^Vment Opportunity" ^ 
commission (EEOC) to reconsider the decision in David E Stock 

FEOcSk ° f JUSti ^ e ' EE0C A PP eal No. 01953223 (September 12, 1997) 
LEOC Regulations provide that the Commissioners may, in their discretion 
reconsider any previous Commission decision. 29 C F.R. § i6ll 407(a) 
The party requesting reconsideration must submit written argument or' 
evidence which tends to establish one or more of the following criteria- 

whl a th" aterial S r denCe 1S a ™ ilab ^ that was not readily Mailable 
when the previous decision was issued, 29 C.F.R. §1614.407 |c) (1,. 
the previous decision involved an erroneous interpretation of law 

no?' \°o',° r material f3Ct ' ° r a misapplication of established 
policy 29 C.F.R. §1614.407(0(2); and the previous decision is of such 

^r^S;:)^^ SUbStantlal ™al implication^^ 
ISSUE PRESENTED 

of Special Agent, absent the discrimination. Position 

BACKGROUND 

Seainfthatt/w ! complaint of disability (perceived) discrimination 
selected for t-hf ? ^criminated against in 1989 when he was not 
Agency A-elll? ^ 10n ° f , S P ecial A ^nt with the Drug Enforcement 
Agency. Appellant alleged that the agency perceived that he was disabled 

investiaation^" r S **«* ^^ that he ™^™*- Subsequent to an 

iudge S) ; s ""LIT T^' a h6aring bef ° re an EE0C Administrative 
uuage (AJ) was held. m a recommended decision issued subseauent to tho 

agains? basL" 00 ^ ^ ' * ■"" held that * Ppellant was ^-criminated 
show bv clear anT 3 PSrCeiVed Usability, and the agency failed to 
show by clear and convincing evidence the appellant would not have 
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been selected absent the discrimination. <1> In its final decision, 
the agency agreed with the AJ's finding that statements made by one 
of the selecting officials were tantamount to direct evidence of 
discrimination. <2> Nonetheless, the agency held that because there 
were other legitimate concerns about appellant's ability to do the job, 
a mixed motive analysis under Price Waterhouse v. Hopkins, 490 U.S. 228 
(1989) was appropriate. <3> Accordingly, the agency contended that the 
AJ erroneously applied a "clear and convincing" standard to the remedy 
phase of the case. The agency maintained that the appropriate standard 
was a "preponderance of the evidence" standard, and that it had met 
this burden. When appellant appealed this decision to the Commission, 
the findings of the AJ were upheld. The agency was ordered to offer 
appellant employment as a Special Agent, and all appurtenant back pay 
and benefits from 1989. 

In its request for reconsideration, the agency reiterates its contention 
that the proper standard for determining the remedial phase of this 
case is a "preponderance of the evidence" standard as articulated in 
Price Waterhouse. Even so, the agency contends that it has met the 
"clear and convincing" standard through the testimony of the selecting 
official, who uttered the discriminatory statements about appellant's 
physical condition. The agency maintains that this selecting official had 
other legitimate concerns about appellant's ability to accept criticism 
and display the appropriate level of aggressiveness. In dispute of 
the AJ's finding that these statements were "post hoc rationalizations" 
the agency argued that these valid concerns were evident prior to the 
decision to reject appellant's application.' In addition, the agency 
notes that the selecting official with selecting authority declined to 
overrule the decision to reject appellant because he had concerns about 
appellant's integrity, given the inconsistency between statements on 
appellant's SF-171 and his letter to the Veterans Administration asking 
for an increase in his disability rating. Finally, the agency disputes 
the AJ's finding that the initial reason provided to appellant to justify 
his rejection was a pretext for discrimination. Although the agency 
admitted that it "incorrectly" informed appellant that he was rejected 
because of his age, the agency stated that this reason was offered because 
it was agency practice to reject applicants who were close to exceeding 
the age requirement, and who were not among the best qualified. 

The Commission notes that appellant filed a response to the agency's 
request in which he avers that the agency has not presented any evidence 
to show that the Commission improperly considered the evidence or 
erroneously interpreted the law. 

ANALYSIS AND FINDINGS 

After a review of the agency's request to reconsider, the previous 
decision, and the entire record, the Commission finds that the agency's 
request fails to meet the criteria of 29 C.F.R. §1614 . 407 (c) , and it is 
the decision of the Commission to deny the agency's request. 

The main contention presented by the agency in its request is the same as 
that presented in its final decision, that there were other legitimate 
reasons for rejecting appellant. The agency attempts to show in its 
request that these legitimate concerns provided sufficient justification 
for rejecting appellant, either under a "preponderance of the evidence" 
or "clear and convincing evidence" standard. 

Despite the agency's arguments to the contrary, the Commission has 
reviewed the agency's reasons for rejecting appellant in great detail. 
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We find that the conclusions of the AJ, as confirmed in the previous 
decision, are upheld by the record. Under either a "preponderance of 
the evidence" or a "clear and convincing evidence" standard, the agency 
has not shown that it would have rejected appellant in the absence of 
discrimination. Although the agency cites the selecting official's 
concerns about appellant's ability to accept criticism and display 
appropriate aggressiveness, the Commission notes that these "concerns" 
were raised by the same individual whose comments were tantamount to 
direct evidence of discrimination. Accordingly, we find little merit in 
this argument. In addition, a close examination of the integrity concerns 
purportedly held by another selecting official, reveals that the concerns 
emanated from the letter appellant wrote to the Veterans Administration. 
We agree with the AJ that concern about the letter is tantamount to 
concern about appellant's physical condition. Finally, we also place 
no merit in the agency's argument that the reliance on appellant's age 
as a reason for the rejection was not a pretext for discrimination, 
because this was agency "policy". It is clear that the application of 
the "policy" in this case was a pretext for discrimination. 

CONCLUSION 

After a review of the agency's request for reconsideration, the previous 
decision, and the entire record, the Commission finds that the agency's 
request fails to meet any of the criteria of 29 C.F.R. §1614 .407 (c) . 
It is therefore the decision of the Commission to deny the agency's 
request. The decision in EEOC Appeal No. 01953223 (September 12, 1997) 
remains the Commission's final decision. There is no further right 
of administrative appeal from the decision of the Commission on this 
request for reconsideration. 

ORDER (D1092) 

The agency is ORDERED to take the following remedial action: 

Within thirty (30) days of the date on which this decision becomes 
final, the agency shall offer appellant employment as a Special Agent, 
substantially similar to the offer of employment he would have received 
if hired in 1989, together with back pay and all benefits to which he 
would have been entitled. Appellant shall be afforded fifteen (15) days 
to accept or decline the offer of employment. If appellant declines 
the offer, his entitlement to back pay and benefits shall cease as of 
the date on which the offer is declined. 

The agency shall determine the appropriate amount of back pay, 
with interest, and other benefits due appellant, pursuant to 29 
C.F.R. §1614.501, no later than sixty (60) calendar days after the date 
this decision becomes final. Appellant shall cooperate in the agency's 
efforts to compute the amount of back pay and benefits due, and shall 
provide all relevant information requested by the agency. If there 
is a dispute regarding the exact amount of back pay and/or benefits, 
the agency shall issue a check to appellant for the undisputed amount 
within sixty (60) calendar days of the date the agency determines the 
amount ^ it believes to be due. Appellant may petition for enforcement or 
clarification of the amount in dispute. The petition for clarification 
or enforcement must be filed with the Compliance Officer, at the address 
referenced in the statement entitled "Implementation of the Commission's 
Decision. " 

The agency is further directed to submit a report of compliance, as 
provided in the statement entitled "Implementation of the Commission's 
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Decision." The report shall include supporting documentation of the 
agency's calculation of back pay and other benefits due appellant, 
including evidence that the corrective action has been implemented. 

IMPLEMENTATION OF THE COMMISSION'S DECISION (K0595) 

Compliance with the Commission's corrective action is mandatory. 
The agency shall submit its compliance report within thirty (30) calendar 
days of the completion of all ordered corrective action. The report shall 
be submitted to the Compliance Officer, Office of Federal Operations, 
Equal Employment Opportunity Commission, P.O. Box 19848/ Washington/ 
D.C. 20036. The agency's report must contain supporting documentation, 
and the agency must send a copy of all submissions to appellant. If the 
agency does not comply with the Commission's order, appellant may petition 
the Commission for enforcement of the order. 29 C.F.R. §1614.503 (a). 
Appellant also has the right to file a civil action to enforce compliance 
with the Commission's order prior to or following an administrative 
petition for enforcement. See 29 C.F.R. §§1614.408, 1614.409, and 
1614.503 (g) . Alternatively, appellant has the right to file a civil 
action on the underlying complaint in accordance with the paragraph 
below entitled "Right to File a Civil Action." 29 C.F.R. §§1614.408 
and 1614.409. A civil action for enforcement or a civil action on 
the underlying complaint is subject to the deadline stated in 42 
U.S.C. §2000e-16(c)Supp. V 1993). If appellant files a civil action, 
the administrative processing of the complaint, including any petition 
for enforcement, will be terminated. See 29 C.F.R. §1614.410. 

POSTING ORDER (G1092) 

The agency is ORDERED to post copies of the attached notice at its 
Washington, D.C, main offices of the Drug Enforcement Administration. 
Copies of the notice, after being signed by the agency's duly authorized 
representative, shall be posted by the agency within thirty (30) calendar 
days of the date this decision becomes final, and shall remain posted 
for sixty (60) consecutive days, in conspicuous places, including all 
places where notices to employees are customarily posted. The agency 
shall take reasonable steps to ensure that said notices are not altered, 
defaced, or covered by any other material. The original signed notice 
is to be submitted to the Compliance Officer at the address cited in 
the paragraph entitled "Implementation of the Commission's Decision," 
within ten (10) calendar days of the expiration of the posting period. 

ATTORNEY'S FEES (H1092) 

If appellant has been represented by an attorney (as defined by 
29 C.F.R. §1614.501 (e) ( 1 ) ( iii ) ) , he/she is entitled to an award of 
reasonable attorney's fees incurred in the processing of the complaint. 
29 C.F.R. §1614.501 (e). The award of attorney's fees shall be paid 
by the agency. The attorney shall submit a verified statement of fees 
to the agency -- not to the Equal Employment Opportunity Commission, 
Office of Federal Operations — within thirty (30) calendar days of this 
decision becoming final. The agency shall then process the claim for 
attorney's fees in accordance with 29 C.F.R. §1614.501. 

RIGHT TO FILE A CIVIL ACTION (R0993) 

This is a decision requiring the agency to continue its administrative 
processing of your complaint. However, if you wish to file a civil 
action, you have the right to file such an action in an appropriate 
United States District Court. It is the position of the Commission 
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that you have the right to file a civil action in an appropriate United 
States District Court WITHIN NINETY (90) CALENDAR DAYS from the date 
that you receive this decision. You should be aware, however, that 
courts in some jurisdictions have interpreted the Civil Rights Act of 
1991 in a manner suggesting that a civil action must be filed WITHIN 
THIRTY (30) CALENDAR DAYS from the date that you receive this decision 
To ensure that your civil action is considered timely, you are advised to 
file it WITHIN THIRTY (30) CALENDAR DAYS from the date that you receive 
this decision or to consult an attorney concerning the applicable time 
period in the jurisdiction in which your action would be filed. In the 
alternative, you may file a civil action AFTER ONE HUNDRED EIGHTY (180) 
CALENDARS DAYS of the date you filed your complaint with the agency, 
or filed your appeal with the Commission. If you file a civil action 
YOU MUST NAME AS THE DEFENDANT IN THE COMPLAINT THE PERSON WHO IS THE ' 
OFFICIAL AGENCY HEAD OR DEPARTMENT HEAD, IDENTIFYING THAT PERSON BY 
HIS OR HER FULL NAME AND OFFICIAL TITLE. Failure to do so may result 
in the dismissal of your case in court. "Agency" or "department" 
means the national organization, and not the local office, facility or 
department in which you work. Filing a civil action will terminate the 
administrative processing of your complaint. 

RIGHT TO REQUEST COUNSEL (Z1092) 

If you decide to file a civil action, and if you do not have or cannot 
afford the services of an attorney, you may request that the Court appoint 
an attorney to represent you and that the Court permit you to file the 
action without payment of fees, costs, or other security. See Title VII 
of the Civil Rights Act of 1964, as amended, 42 U.S.C. §2000e et seq.; 
the Rehabilitation Act of 1973, as amended, 29 U.S.C. §§791, 794(c)." 
The grant or denial of the request is within the sole discretion of' 
the Court. Filing a request for an attorney does not extend your time 
in which to file a civil action. Both the request and the civil action 
must be filed within the time limits as stated in the paragraph above 
("Right to File a Civil Action"). 

FOR THE COMMISSION: 



JAN 8, 1999 

Date Frances M. Hart 

Executive Officer 
Executive Secretariat 

This Notice is posted pursuant to an Order by the United States Equal 

Employment Opportunity Commission dated which found that a 

violation of the Rehabilitation Act of 1973, as amended, 29 U.S.C. §791 
et seq., has occurred at this facility. 

Federal law requires that there be no discrimination against any 
employee or applicant for employment because of that person's RACE, 
COLOR, RELIGION, SEX, NATIONAL ORIGIN, AGE, or PHYSICAL or MENTAL 
DISABILITY with respect to hiring, firing, promotion, compensation, 
or other terms, conditions, or privileges of employment. 

The Department of Justice, Drug Enforcement Administration, supports 
and will comply with such Federal law and will not take action against 
individuals because they have exercised their rights under law. 
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The Department of Justice, Drug Enforcement Administration, has been 
found to have discriminated against the individual affected by the 
Commission's finding. The Department of Justice, Drug Enforcement 
Administration, shall offer the affected individual employment as a 
Special Agent, together with back pay and benefits. The Department of 
Justice, Drug Enforcement Administration, will ensure that officials 
responsible for personnel decisions and terms and conditions of 
employment will abide by the requirements of all Federal equal employment 
opportunity laws and will not retaliate against employees who file EEO 
complaints . 

The Department of Justice, Drug Enforcement Administration, will not 
in any manner restrain, interfere, coerce, or retaliate against any 
individual who exercises his or her right to oppose practices made 
unlawful by, or who participates in proceedings pursuant to, Federal 
equal employment opportunity law. 



Date Posted: 



Posting Expires: 



29 C.F.R. Part 1614 



1 The Commission notes that the original AJ retired after the hearing 
was held. Upon agreement of the parties, a second AJ reviewed the 
entire record and issued the recommended decision which is at issue in 
this case. 

2 The selecting official stated, " [w]ith regard to selection of DEA agents, 
it is my first preference to hire someone who is 100% fit over someone 

who is 90% or 70% fit or capable of doing the job." 

3 The agency correctly noted that since appellant filed his complaint in 
February 1990, the Civil Rights Act of 1991 was not applicable to this 
case . 
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Eileen Morales v. Department of Veterans Affairs 
01A10627 
March 23, 2001 



Eileen Morales, 
Complainant, 



Anthony J. Principi, 

Secretary, 

Department of Veterans Affairs, 

Agency. 

Appeal No. 01A10627 

Agency No. 98-4899 

Hearing No. 350-AO-8050X 

DECISION 

The complainant timely initiated an appeal from the agency's final 
order concerning her equal employment opportunity (EEO) complaint of 
unlawful employment discrimination in violation of Section 501 of the 
Rehabilitation Act of 1973 (Rehabilitation Act), as amended, 29 U.S.C. § 
791 et seq. The appeal is accepted pursuant to 29 C.F.R. § 1614.405. 
The complainant alleges she was discriminated against on the basis 
of disability<l> (right lateral epicondylitis) when she was not hired 
for the position of Medical Records Clerk/Typist GS-4 after failing a 
physical examination. 

For the following reasons, the Commission VACATES the agency's final 
order and REMANDS the matter for a hearing. 

The record reveals that the complainant, an applicant for the position 
. of Medical Records Clerk/Typist at the agency's Medical Center in 
Albuquerque, New Mexico, filed a formal EEO complaint with the agency 
on or about January 20, 1999, alleging that the agency had discriminated 
against her as referenced above. 

At the conclusion of the investigation, the complainant was provided a 
copy of the investigative report and requested a hearing before an EEOC 
Administrative Judge (AJ) . The AJ issued a decision without a hearing, 
finding no discrimination. The AJ concluded that the complainant failed 
to establish a genuine issue of material fact that she was regarded or 
perceived as disabled. 

As an initial matter, the AJ decided that the complainant only 
asserted the claim that she was regarded as disabled and not that she 
was an individual with a disability who was entitled to a reasonable 
accommodation. 

Regarding her claim that she was perceived or regarded as disabled, the 
AJ reasoned that there was no dispute the complainant made statements 
that she could not perform a j ob which required continuous pushing, 
pulling and grasping. She also concluded that the complainant's 
physicians' statements also reached the conclusion that she could not 
perform continuous pushing, pulling and grasping. The position at issue, 
the AJ concluded, required "simple grasping as a continuous function 
which was required to be performed up to 8 hours a day, making it one of 

http://fhvebgate5.access.../waisga^ 8/4/01 



£c(D 



WA11S Document Retrieval p a p e 2 of 6 

Case 1 :06-cv-00359-ESH Document 40-3 Filed 1 0/1 9/2007 Page 1 8 of 22 

the essential functions of the job." Decision p. 8. As a footnote to 
this conclusion, the AJ acknowledged that "there is a dispute of fact 
regarding exactly how essential the continuous grasping requirement was 
in the medical clerk job" but she dismissed the issue as not material 
because it was only relevant to whether the complainant was entitled to 
a reasonable accommodation. Decision p. 8. Having already found that 
the complainant did not claim she was disabled, the AJ did not reach 
the issue of reasonable accommodation. 

The AJ found there was no evidence the agency regarded the complainant 
as substantially limited in the major life activity of performing manual 
tasks, in general, but she reasoned that the agency was only concerned 
with the more narrow issue of her ability to continuously pull, push 
and grasp based on her past medical history. 

The AJ also concluded that the agency did not regard the complainant 
as substantially limited in the major life activity of working because 
the medical clerk position would not constitute a class or broad range 
of jobs. She did find that "the employer regarded complainant as unable 
to perform one particular job for one particular employer." Decision p. 9. 

The agency's final order implemented the AJ ! s decision. 

On appeal, the complainant contended that the AJ's entry of summary 
judgment was in error because in a case involving the agency's perception 
of the complainant's disability, it was necessary to determine the 
agency's "state of mind" and the veracity of its statements. Where 
such findings are necessary, summary judgment would be improper. The 
complainant further argued that the AJ was required to view the evidence 
in the light most favorable to her in determining whether summary judgment 
was appropriate but the AJ failed to consider the evidence presented 
by her. The complainant argued that she presented evidence to show that 
she applied for a broad range of positions under continuous recruitment 
announcements but that the agency failed to consider her for any position 
after her physical examination. Thus, she argued, there was a question 
of fact whether the agency disqualified her based on its conclusion that 
she was substantially limited in the major life activity of working. 

Finally, the complainant argued that because the agency concluded she 
was not qualified for positions requiring "continuous grasping, " the AJ 
erred in not determining whether this particular criteria was unique to 
one position or a broad range of jobs. 

ANALYSIS AND FINDINGS 

The U.S. Supreme Court has held that summary judgment is appropriate where 
a court determines that, given the substantive law, no genuine issue of 
material fact exists. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 
255 (1986). In ruling on a motion for summary judgment, a court does 
not sit as a fact finder. Id. The evidence of the non-moving party must 
be believed at the summary judgment stage and all justifiable inferences 
must be drawn in the non-moving party's favor. Id. An issue is "genuine" 
if the evidence is such that a reasonable fact-finder could find in favor 
of the non-moving party. Celotex v. Catrett, 477 U.S. 317, 322-23 (1986) 
; Oliver v. Digital Equip, Corp., 846 F2d. 103, 105 (1st Cir. 1988). 
A fact is "material" if it has the potential to affect the outcome 
of the case. If a case can only be resolved by weighing conflicting 
evidence, summary judgment is not appropriate. In the context of an 
administrative proceeding under Title VII, an AJ may properly consider 
summary judgment only upon a determination that the record has been 
adequately developed for summary disposition. 

In our review of the record, it was not clear, as the AJ stated, that the 
complainant only claimed she was perceived as disabled and did not claim 
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she was actually disabled within the meaning of the law. The record 
indicates, the complainant made several arguments in her opposition to 
summary judgment related to the agency 1 s failure to consider whether 
it could accommodate her condition if she was otherwise qualified for 
the position. At the same time, she contended that she was able to 
perform most clerical type positions, that she currently worked in a 
clerical position and had worked in other clerical positions since she 
had taken physical therapy for her right arm. Therefore, she presented 
three potential claims - that she was not hired for the position of 
Medical Records Clerk/Typist because of her disability even though she 
could perform the essential functions of the position with or without 
an accommodation; and that she had a record of a disability but her 
condition did not now "disqualify" her from performing the essential 
functions of the position in question. J It is also possible that the 
complainant could claim she was perceived as disabled if it is shown 
she does not currently have an impairment which substantially limits a 
major life activity but was treated as such. See EEOC Compliance Manual 
No. 915.002 at p. 902-43 (3/14/95). 1 

With that in mind, we conclude the AJ erred in not determining whether 
the complainant was a qualified individual with a disability. She also 
erred in not resolving what she herself identified as a genuine dispute 
of material fact whether continuous grasping, pushing and pulling were 
essential functions of the Medical Records Clerk/ Typist position. This 
was a critical analysis that should not have been omitted. The record is 
ambiguous on this point where the position description does not ^ clearly 
indicate that these types of activities were required on a continuous 
basis but on the worker's compensation form CA-1 it concluded that 
continuous grasping was required. Therefore, there remains a question 
whether the essential functions of the position included a continuous 
grasping motion. 

Other evidence in the record raised questions of fact regarding the 
complainant's present medical condition. For instance, the evidence was 
inconclusive whether the complainant was permanently unable to perform 
certain manual tasks. The only medical records in evidence were those of 
the complainant's previous employer after a fitness for duty examination 
two or more years prior, and a record from the complainant's physician 
stating that she was presently able to perform the job in question. 
The complainant's previous employer determined that she was fit for 
duty but had certain undefined "permanent restrictions". In contrast, 
the complainant testified that the position for which she was being 
considered, required the same kinds of things she was presently doing 
in another job. Finally, the agency's physician concluded that the 
complainant's examination was "normal" but that the complainant was 
not qualified for the position based on the statements the complainant 
made regarding her previous worker's compensation claim. Based on these 
examples and other evidence in the record, the conflict in the evidence 
was apparent and raised a genuine issue regarding whether she presently 
had an impairment that substantially limited a major life activity, had 
a record or history of one or was perceived as having one. Consequently, 
summary judgment was not appropriate in this case. 

Similarly, the agency's physician's conclusion appears to be based on 
the complainant's past record and not on her objective findings after 
the examination. Based on this evidence, the AJ must determine whether 
the basis for the physician's disqualification of the complainant was 
for a reason that violates the Rehabilitation Act. 

The complainant also argued in her opposition to summary judgment that ^ 
she was wrongly denied the position based on a pre-employment examination. 
Under our regulations, an employer may administer a physical examination 
administered after making a conditional offer of employment as long as 
■- is administered without regard to disability. 29 C.F.R. §1630.14. 
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On this issue the record was not sufficiently developed and on remand, 
the necessary evidence should be explored to make a determination. 

CONCLUSION - 

Therefore, after a careful review of the record, the Commission finds 
that the AJ erred in granting summary judgment and that there were 
genuine issues of material fact in dispute which required a hearing. 
The Commission REVERSES the agency's final order and REMANDS the matter 
to the appropriate hearing unit for further action consistent with the 
ORDER below. 



ORDER 

The agency shall submit to the Hearings Unit of the Phoenix District 
Office the request for a hearing within fifteen (15) calendar days of 
the date this decision becomes final. The agency is directed to submit a 
copy of the complaint file to the EEOC Hearings Unit within fifteen (15) 
calendar days of the date this decision becomes final. The agency shall 
provide written notification to the Compliance Officer at the address set 
forth below that the complaint file has been transmitted to the Hearings 
Unit. Thereafter, the Administrative Judge shall issue a decision on the 
complaint in accordance with 29 C.F.R. § 1614.109 and the agency shall 
issue a final action in accordance with 29 C.F.R. § 1614.110. 

IMPLEMENTATION OF THE COMMISSION'S DECISION (K0900) 

Compliance with the Commission's corrective action is mandatory. 
The agency shall submit its compliance report within thirty (30) 
calendar days of the completion of all ordered corrective action. The 
report shall be submitted to the Compliance Officer, Office of Federal 
Operations, Equal Employment Opportunity Commission, P.O. Box 19848, 
Washington, D.C. 20036. The agency 1 s report must contain supporting 
documentation, and the agency must send a copy of all submissions to 
the complainant. If the agency does not comply with the Commission's 
order, the complainant may petition the Commission for enforcement of 
the order. 29 C.F.R. § 1614.503(a). The complainant also has the right 
to file a civil action to enforce compliance with the Commission's order 
prior to or following an administrative petition for enforcement. See 29 
C.F.R. §§ 1614.407, 1614.408, and 29 C.F.R. § 1614.503(g). Alternatively, 
the complainant has the right to file a civil action on the underlying 
complaint in accordance with the paragraph below entitled "Right to File 
A Civil Action." 29 C.F.R, §§ 1614-407 and 1614.408* A civil action 
for enforcement or a civil action on the underlying complaint is subject 
to the deadline stated in 42 U.S.C. § 2000e-16 (c) (Supp. V 1993). If the 
complainant files a civil action, the administrative processing of the 
complaint, including any petition for enforcement, will be terminated. 
See 29 C.F.R. § 1614.409. 

STATEMENT OF RIGHTS - ON APPEAL 

RECONSIDERATION (M0 900) 

The Commission may, in its discretion, reconsider the decision in this 
case if the complainant or the agency submits a written request containing 
arguments or evidence which tend to establish that: 

1. The appellate decision involved a clearly erroneous interpretation 
of material fact or law; or 
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2. The appellate decision will have a substantial impact on the policies, 
practices, or operations of the agency. 

Requests to reconsider, with supporting statement or brief, must be filed 
with the office of federal operations (OFO) within thirty (30) calendar 
days of receipt of this decision or within twenty (20) calendar days of 
receipt of another party's timely request for reconsideration. See 29 
C.F.R. § 1614.405; Equal Employment Opportunity Management Directive for 
29 C.F.R. Part 1614 (EEO MD-110), 9-18 (November 9, 1999). All requests 
and arguments must be submitted to the Director, Office of Federal 
Operations,- Equal Employment Opportunity Commission, P.O. Box 19848,- 
Washington, D.C. 20036. In the absence of a legible postmark, the 
request to reconsider shall be deemed timely filed if it is received by 
mail within five days of the expiration of the applicable filing period. 
See 29 C.F.R. § 1614.604. The request or opposition must also include 
proof of service on the other party. 

Failure to file within the time period will result in dismissal of your 
request for reconsideration as untimely, unless extenuating circumstances 
prevented the timely filing of the request. Any supporting documentation 
must be submitted with your request for reconsideration. The Commission 
will consider requests for reconsideration filed after the deadline only 
in very limited circumstances. See 29 C.F.R. § 1614.604(c). 

COMPLAINANT'S RIGHT TO FILE A CIVIL ACTION (R0900) 

This is^a decision requiring the agency to continue its administrative 
processing of your complaint. However, if you wish to file a civil 
action, you have the right to file such action in an appropriate United 
States District Court within ninety (90) calendar days from the date 
that you receive this decision. In the alternative, you may file a 
civil action after one hundred and eighty (180) calendar days of the date 
you filed your complaint with the agency, or filed your appeal with the 
Commission. If you file a civil action, you must name as the defendant in 
the complaint the person who is the official agency head or department 
head, identifying that person by his or her full name and official title. 
Failure to do so may result in the dismissal of your case in court. 
"Agency" or "department" means the national organization, and not the 
local office, facility or department in which you work. Filing a civil 
action will terminate the administrative processing of your complaint. 

RIGHT TO REQUEST COUNSEL (Z1199) 

If you decide to file a civil action, and if you do not have or cannot 
afford the services of an attorney, you may request that the Court appoint 
an attorney to represent you and that the Court permit you to file the 
action without payment of fees, costs, or other security. See Title VII 
of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e et seq.; 
the Rehabilitation Act of 1973, as amended, 29 U.S.C. §§ 791, 794(c). 
The grant or denial of the request is within the sole discretion of 
the Court. Filing a request for an attorney does not extend your time 
in which to 

file a civil action. Both the request and the civil action must be 
filed within the time limits as stated in the paragraph above ("Right 
to File A Civil Action") . 

FOR THE COMMISSION: 



Carlton M. Hadden, Director 
Office of Federal Operations 
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3/23/01 

Date 



CERTIFICATE OF MAILING 



For timeliness purposes, the Commission will presume that this decision 
was received within five (5) calendar days after it was mailed. I certify 
that this decision was mailed to complainant, complainant's representative 
(if applicable) , and the agency on: 



Date 



Equal Opportunity Assistant 



IThe record reflects that the complainant withdrew age and national 
origin as bases for her claim of discrimination. 
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